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Dear Jan,
Draft Guidelines for Implementation of the Second Protocol
I am writing to thank you for providing the UK with the opportunity to comment on the draft Guidelines for the Implementation of the Second Protocol to the 1954 Hague Convention and for the invitation to attend the meeting of the Committee for the Protection of Cultural Property in the Event of Armed Conflict on 17-19 December. 
The UK has a number of detailed comments on the draft Guidelines that we would welcome the opportunity to discuss during the Committee meeting. In advance of the meeting, however, we wanted to take the opportunity to set out one particular issue of concern to the UK and, if at all possible, to ask that these comments be brought to the attention of other delegates in advance of the Committee meeting next week. 
I apologise that these comments come after your deadline of 12 October. Unfortunately, the August 2007 Vienna draft did not come to our attention until after this deadline.
General Comment

I should like to record my congratulations to both the Bureau of the Committee for the Protection of Cultural Property in the Event of Armed Conflict and to the Secretariat for the work that has been carried out on the draft Guidelines. The UK welcomes the current draft of the Guidelines and believes that it represents a significant improvement on the first draft circulated in October 2006.

Specific Issue of Concern to the UK
The UK is, however, concerned to note that the draft Guidelines do not provide any explanation of the meaning of the phrase “immediate surroundings”. Although the criteria for nomination for enhanced protection in Article 10 (c) simply requires, among other things, a declaration that the cultural property is not used for military purposes or to shield military sites; it is clear from Article 12 that the obligation on the State Party is to refrain “from any use of the property or its immediate surroundings in support of military action.”  

Thus, the UK believes that there is a need for clear guidance on the interpretation of the phrase “immediate surroundings”. Indeed, this seems to be supported by the drafting of para 59 in the Guidance.

One possible consequence of not providing guidance on this matter is that each State Party to the Convention may make different judgements about what distance that represents, leading to inconsistent application of the Convention. It may also have the consequence that some State Parties will not nominate some sites for enhanced protection because they have interpreted the phrase “immediate surroundings“ more strictly than the Committee would and, thus, cultural property which is deserving of enhanced protection would not receive it.

The original draft Guidelines contained both the concept of a buffer zone and a clarification of “immediate surroundings” - it was suggested that the definition to be used should be within 500 metres. The UK is pleased to see that the concept of a buffer zone has been removed as that would have introduced a new quasi-legal obligation that would have been difficult to implement in domestic law. However, we regret the removal of guidance on the definition of “immediate surroundings” and hope that this can be re-inserted. Furthermore, we would like to see the distance reduced even further from 500 metres.

If guidance on the interpretation of “immediate surroundings” is not included it would be essential for the documentation that State Parties submit in support of their nomination for enhanced protection, to include how they have interpreted the term “immediate surroundings” in the context of distance from the nearest military site.
Please accept my apologies for raising this matter so late in the day. I do hope, however, that this issue can be raised and discussed at the meeting next week.

Yours sincerely,
Stephen Hodgson
Head of Cultural Protection Team
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